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Message from The Judge Advocate General 1 May 1961 


All Staff Judge Advocates 


1. In a previous message I urged a vital interest and continuing partici- 
pation in community relations as essential to the successful discharge of 
Judge Advocate duties. Our responsibilities in this respect, however, are 
not limited to our associations with large numbers of people; they also 
exist within the confines of small groups who share the same work and 
goals. Nowhere are inner-community relations better exemplified than 
within our Department. 


2. We are all aware of the many ties that bind Judge Advocates together. 
They are born of and thrive upon common experience. These ties can and 
should motivate repeated acts of helpfulness which are a hallmark of the 
professional’s desire to serve. Within our community, there can be no 
excuse for anything less than a free exchange of legal service and facilities. 


3. While there are some benefits which can be obtained solely by legis- 
lation, it cannot be stressed too strongly that prestige as lawyers must start 
with our attitude toward each other as disclosed by the fashion in which we 
choose to treat one another. A manifestation of the true professional 
spirit is the treatment of any visiting Judge Advocate as a “VIP.” The 
sight of a visiting law officer arriving at the scene of a trial in the back 
seat of a carryall or in a truck lends no dignity to those entrusted with 
the preservation of the Law, nor does it demonstrate to onlookers the 
respect which we and they should accord to it. 


4. It is only through our dedication to the Law made meaningful by our 
day-to-day service in its name that we can claim any stature as profes- 
sionals. I enjoin all Air Force Judge Advocates to reflect by their actions 
the high regard in which they hold the Law and their fellow Judge Advo- 
cates who are charged with its administration. 

yr 


Mpeg 
ALBERT M. KUHFELD 


Major General, USAF 
The Judge Advocate General 
United States Air Force 
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ADMINISTRATIVE REGULATION OF ADVERTISING 


Leonard H. Wolfe, Hq AFLC 


Congress has from time to time enacted 
legislation prohibiting false, misleading or 
deceptive advertising by virtue mainly of its 
authority under the Commerce Clause; and 
it has made unlawful any advertising, even if 
truthful, with respect to other subjects with- 
in its exclusive jurisdiction.2 This study is 
not concerned with statutes prohibiting or 
regulating advertising, whether Federal or 
State, but with attempts so to do by Federal 
administrative rule and regulation. It should 
be noted that Congress has, on occasion, 
given an executive department specific power 
to promulgate regulations controlling adver- 
tisments, without regard to the existence of 
fraud or deception; * but the purpose of this 
paper is to examine into the legal aspects of 
an administrative attempt to restrict adver- 


The author is a Member of Bar of the Supreme 
Judicial Court, Commonwealth of Massachusetts. He 
is presently assigned as Staff Judge Advocate, Euro- 
pean Office, Air Force Systems Command, Brussels, 
Belgium. 

1 See for example, The Federal Trade Commission 
Act, 15 USC 41, et seq; 7 USC 1575, making false 
advertising of seeds by mail or in interstate com- 
merce unlawful; 18 USC 709, making false ad- 
vertising regarding banks unlawful. 

* Advertisements using facsimiles of U.S. money 
or obligations are prohibited by 18 USC 475; it is 
unlawful to use the Swiss Confederation coat of 
arms in advertisements, 18 USC 708; no advertise- 
ments are permitted on the Capitol and other 
grounds, 40 USC 193d 2 USC 167b; it is unlawful 
to use the U. S. flag for advertising, 36 USC 176, 
4 USC 3; see 18 USC 608 for prohibitions relating 
to the purchase of political advertising; the impor- 
tation of obscene, immoral or treasonous adver- 
tisements is prohibited by 19 USC 1305; advertising 
of lotteries by mail is unlawful, 18 USC 1301. 

% Liquor advertisements must conform to reg- 
ulations made by the Secretary of the Treasury, 27 
USC 205. Advertisements revealing inspections, 
tests or analyses made under the Food, Drug and 
Cosmetic law are prohibited by 21 USC 331. 
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tising in the absence of an express or implied 
statutory grant of authority. 

Let us then look at a regulation which 
among other things, proscribes and/or con- 
trols advertising. Defense Standardization 
Manual M200, Chapter IV (May 2, 1960), 
sets forth the procedures for a manufacturer 
or distributor to apply for his product to be 
tested for inclusion on a Qualified Products 
List,‘ hereinafter referred to as QPL. The 
Manual is intended to implement a statute ® 
which has as its purpose the developing of 
“a single catalog system and related pro- 
gram of standardizing supplies for the De- 
partment of Defense,” and it requires the 
Secretary of Defense to “establish ... within 
the Department of Defense. . . lists of quali- 
fied products.” Paragraph 104,° Appendix 
IVA, of the Manual, requires each applicant 
for qualification to certify that he: 


(7) Will not circulate or refer to for publicity, 
advertising, or sales other than to those leading 
to ultimate use of the product by an agency 
of the Federal Government, the listing, the 
letter of notification or qualification, the results 
of test, or other information relating to the 
qualification of the product concerned. (It must 
be understood that the Department of Defense 
takes no issue with advertisements indicating 
that manufacturer’s product conforms to the 
requirements of a specification, on the assump- 
tion that the determination of such compliance 
is a responsibility of the purchaser. Reference 
in an advertisement to a statement of Govern- 
ment approval, or to listing of a product on 


See, also, ASPR 1-1103, 1-1103.5, AFPI 1-1103, 
1104. 


°10 USC 2451-56. 

6 See also paragraph 4.107.2, Chapter IV, cited 
Manual: “Advertising or Publicity. The reproduc- 
tion of a QPL or any use or reference of it, in 
whole or in part, for commercial advertising or 
publicity purposes is prohibited.” 












a QPL issued by a Government activity is 
objectionable. To the public such statements 
may convey a connotation of indorsement 
by the Department of Defense, which is con- 
trary to Departmental policy.) (Emphasis 
supplied.) * 


To ascertain the legality of the cited pro- 
visions of the Manual, we should first deter- 
mine whether they are reasonably necessary * 
to carry out the purposes of the cataloging 
and standardization statute (10 USC 2451- 
56) ; if so, then our next inquiry should be 
whether such restrictive regulations violate 
any statute (specifically 5 USC 22) or pro- 
vision of the Constitution (specifically the 
First Amendment). 

Addressing ourselves to the first inquiry, 
is the Manual’s restriction against publiciz- 
ing information regarding the qualification 
of a product reasonably necessary to estab- 
lish ‘‘a single catalog system and related pro- 
gram of standardizing supplies for the De- 
partment of Defense’’? It is essential that 
manufacturers and distributors feel free to 
participate in the product qualification pro- 
gram. Any phase of the program which 
might tend to discourage the submission of 
articles for testing is to be avoided. Thus, a 
manufacturer would be unwilling to risk 
failure of his product to make the QPL. if 
such failure were available for advertising 
purposes, on a comparative basis, by a com- 
peting and successful manufacturer. Further, 
the same inference of inferiority may arise 
if a manufacturer or distributor declines to 
submit his product for testing. Publicity be- 
comes a needless risk manufacturers would 
be loathe to incur. This reasoning appears 
to have been basic to the policy, since its 
inception, although the limitation itself has 
made verification impossible. 


7 At this point mention should be made of Para- 
graph 8, AFR 190-14, 17 July 1958, which states, 
in part, that “Air Force contractors are encouraged 
to advertise Air Force themes and products used by 
the Air Force,” subject to their not containing lan- 
guage indicating Air Force approval or results of 
acceptance tests. 

8 Edison Storage Battery Company vs. United 
States 67 Ct. Claims 543; also United States vs 
Jones, 204F (2d) 745. 


The second compelling reason for the limi- 
tation is that publieity by manufacturers of 
listed products would inevitably lead to a 
presumption of “indorsement by the Defense 
Department.” Although it is undoubtedly 
true that inclusion on a QPL does constitute 
approval, in some measure, by the Defense 
Department, it is imperative that the Gov- 
ernment should not be injected into contests 
between manufacturers or distributors re- 
garding the respective merits of competing 
advertised products. Even if the advertise- 
ment were qualified to deny that listing con- 
stituted endorsement, confusion would result, 
Hence, it is clear that any government state- 
ment or action which might be construed as 
a negative or affirmative stand would be 
entirely inappropriate. 


If, then, the limitation on the use of QPLs 
for advertising is proper under the applicable 
regulation, is it objectionable for statutory 
reasons? 5 USC 22 raises a serious question 
in this vein. This statute was derived from 
laws originally enacted as far back as 1789, 
and provided (until augmented by the addi- 
tion of another sentence in 1958) as follows: 

The head of each department is authorized to 
prescribe regulations, not inconsistent with law, 
for the government of his department, the con- 
duct of its officers and clerks, the distribution 
and performance of its business, and the cus- 
tody, wse, and preservation of the records, 
papers, and property appertaining to it. (Em- 
phasis supplied.) 

It is obvious that 5 USC 22 was an abso- 
lute requirement for the efficient operation 
of the executive departments of our Govern- 
ment from its very inception. It should be 
emphasized, however, that the power con- 
ferred upon the executive departments by 
this statute is administrative and not legis- 
lative,® although a regulation prescribed by 
the head of a department pursuant to 5 USC 
22, when not inconsistent with law, has the 
force of law.’” Further, this statute, “which 
gives authority to the heads of departments 
to prescribe regulations, is careful to pre- 
scribe that they must not be inconsistent 


® United States vs. George, 228 U. S. 14. 
10 See cases cited under Note 7, Title 5 USCA §22. 
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with law, and when made they are only for 
the government of the department and the 
conduct of its officers and the preservation of 
the papers and property belonging to the 
Department.*** No authority is here given 
to make rules for the conduct of persons not 
connected with the Department.***” 17 Op. 
Attorney General 525. We could conceivably 
close our discussion here with the conclusion 
that since the regulation attempts to “make 
rules for the conduct of persons not con- 
nected” with the Department of Defense, it 
is invalid. We shall continue, however, on the 
basis that the manufacturers concerned may 
have some connection with the Department 
of Defense. 

In 1958, 5 USC 22 was amended by having 
the following sentence added to it.!! 

This section does not authorize withholding in- 
formation from the public or limiting the 
availability of records to the public. 

Thus, we are confronted with a not un- 
usual legal situation: the very statute which 
gives a department head the power to estab- 
lish regulations not inconsistent with law, 
now includes one of the laws to which each 
regulation must conform to validate such 
regulation. 

The co-author of the amendment to 5 USC 
22, Senator Thomas C, Hennings, Jr. (now 
deceased), wrote an illuminating article en- 
titled “Constitutional law: The People’s 
Right to Know,” within one year of its 
passage.'- In it he discusses his ' Act, but 
does not touch upon the specific question 
herein. He does, however, state that this 
amendment has as its purpose ‘to make it 
clear that this statute does not authorize 
executive department heads to withhold in- 
formation from the public.” Further, that 
“There was laid to rest an insidious secrecy 
practice which had developed in the Govern- 
ment in recent years whereby [5 USC 22, 
before the 1958 amendment] was cited by 
executive departments . . . as authority to 
withhold information from the public.” 


'| P.L. 85-619, 72 Stat. 547, 12 Aug. 58. 

12 A.B.A. Journal, July 1959, Volume 45, No. 7. 

'3 The amendment to 5 USC 22 is generally known 
as 'the “Hennings-Moss Act.” 
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In other words, the statute conferred regu- 
lation-making powers upon an executive 
department head, and under such grant of 
power he promulgated regulations control- 
ling the dissemination of information orig- 
inating in his department. The statutory 
grant of almost unlimited regulatory power 
was, indeed, for the department head, a com- 
pelling rationale for promulgating regula- 
tions withholding from the public, and even 
from Congress, whatever he deemed expedi- 
ent to withhold. Of course, the refusal of 
certain department heads to disclose infor- 
mation to Congressional committees was 
largely responsible for the amendment. But 
Senator Hennings in his article does concede 
that information may properly be kept secret 
by a department head, if its disclosure might 
endanger the safety of the nation. However, 
we can see no “safety of the nation” reason 
for the publicity (as distinguished from ad- 
vertising) restrictions in Manual 200 in the 
usual case; there may be instances where 
publicity concerning classified items on a 
QPL could be prohibited. 


Recently (2 July 60, 2 years after the 
amendment to 5 USC 22) a Congressional 
committee stated “That a significant trend 
has, indeed, developed—that a sweeping 
claim of ‘executive privilege’ is advanced as 
justification, in spite of laws to the contrary, 
to deny Congress and the public any informa- 
tion which executive branch officials prefer 
to hide.'* However, our question is not con- 
cerned with a withholding of information 
from the Congress or from other Govern- 
ment departments, but with an attempt by 
regulation to prohibit a manufacturer from 
advertising the fact that the Government has 
tested and placed his product on a QPL. 


It is thus apparent that the secrecy com- 
plained of by Senator Hennings, the real 
motivation for the 1958 Amendment, is not 
of the same genre as the limitation fixed by 
the Manual. Going a step further, there is 


14See Committee Report (House Report No. 
2084), 2 July 60, “Availability of information from 
Federal Depts and Agencies.” Note in particular 
the chronology beginning on page 177 of the Report. 





no real secrecy at all, since QPLs are sup- 
plied, on application, to the public. The 
limitation in the Manual merely denies to 
manufacturers or distributors the right to 
affirmatively use QPL status for the purpose 
of private gain from the public. Hence, 5 
USC 22 represents no bar to the existing 
regulation. 5 

Finally, even though proper initially, and 
not violative of statutory edict, does the re- 
striction on the use of PL status for adver- 
tising purposes violate the rights of manu- 
facturers under the Ist Amendment of the 
Constitution? 

Congress shall make no law .. . abridging the 
freedom of speech, or of the press. 

For the purposes of our inquiry we are 
assuming that what is forbidden to Congress 
cannot be effectuated by regulations having 
the force of law under an enabling statute 
enacted by the Congress. We are all familiar 
with the legal limitations or restraints which 
may or may not be imposed upon freedom of 
speech and press.'* Accordingly, is the regu- 
lation’s restriction against advertising con- 
trary to the Ist Amendment, or is it within 
the bounds of lawful restraint? 


1511 Am. Jur. §321 et seq., and cases cited therein. 


This requires a balancing of benefits, as in 
all such cases. Is the need on the part of the 
manufacturers and distributors so great and 
the benefit to them so substantial that the 
aforementioned purposes in support of gov- 
ernment aims should be sacrificed? Although 
the careful observer will note that the 
present system has apparently worked well, 
without any urgent outcry for change from 
either manufacturer or consumer, we will 
not venture further into an analysis of the 
ample law on this issue, leaving the same to 
future research and comments. Parentheti- 
cally, we should note that no objection to the 
regulation’s legality on Constitutional 
grounds has been made, nor does it appear, 
on its face, to be unconstitutional; therefore, 
we must accord it a strong presumption of 
legality. 


Accordingly, we conclude that the regula- 
tion preventing the use of QPLs for adver- 
tising purposes is well within the authoriza- 
tion of the cataloging and standardization 
purposes of the Manual, does not violate the 
“right to know” edict of 5 USC 22, and is 
not in any patent conflict with the 5th 
Amendment. 


APPLICABILITY OF THE HISS ACT TO INDIVIDUALS 
CONVICTED BY COURTS-MARTIAL 


Lt. Colonel Albert R. Kuehl, Hq ATC 


On 29 November 1955, the Comptroller 
General, in answer to a query by the Assist- 
ant Secretary of Defense, rendered the opin- 
ion that a conviction by a court-martial for 
an offense under the Uniform Code of Mili- 
tary Justice which is a felony within the defi- 
nition of that term in 18 U.S.C. 1 and the 
Manual for Courts-Martial is a conviction 
of a felony under the laws of the United 
States within the meaning of Section 1, 
Clause 2, of the Act of September 1, 1954 


The author is a graduate of Baylor University 
and is a member of the Supreme Court of Texas. 


(Hiss Act) (B-125744, 35CG, 302). Of 
course, there is one other factor which must 
always be present for such a conviction to 
come within the meaning of the prohibition 
established by the Hiss Act, and that is that 
such a felony must have been committed in 
the performance of functions as an officer or 
employee of the Government, Some of the 
recent cases and articles have been con- 
cerned with the problem as to whether the 
offenses were committed in the exercise of 
authority, influence, power, or privileges as 
an officer or employee of the Government or 
committed after the termination of service 
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but directly involving or directly resulting 
from the improper exercise of authority, in- 
fluence, power, or privileges during any pe- 
riod of service. My discussion will not con- 
cern this problem because it only arises if 
the determination by the Comptroller Gen- 
eral that a conviction by a court-martial is 
a conviction of a felony in accordance with 
the provisions of the Hiss Act is a correct in- 
terpretation of the law. My concern is with 
the conclusion of the Comptroller General 
that a conviction by a court-martial could 
satisfy this particular requirement of the 
Act. The applicable portion of the law pro- 
vides that an individual must be convicted of 
an offense which is a felony under the laws 
of the United States or the District of Co- 
lumbia. The legislative history would indi- 
cate that Congress intended to prohibit the 
payment of annuities or retirement only to 
individuals who have been convicted of a 
felony under the criminal laws of the United 
States. The House Report which accom- 
panied the Bill stated the purpose of the leg- 
islation as follows: 


In general, this legislation will prohibit the 
award or grant, after date of enactment, of any 
Federal annuity or retired pay to any individual 
convicted of specified crimes as set forth in the 
Criminal Code of the United States or the Dis- 
trict of Columbia Code. It will also prohibit 
such annuity or retired pay for any person 
who refuses on the grounds of self-incrimina- 
tion to appear, testify, or produce any document 
in a proceeding before a Federal grand jury or 
court or before any congressional committee 
with respect to his present or former duties as 
an officer or employee of the United States.... 
The first section of this legislation will prohibit 
payment of any annuity or retired pay to any 
person convicted of violating certain penal stat- 
utes relating to treason, sedition, and subversive 
activities; sabotage; espionage and censorship; 
bribery and graft; claims against the Govern- 
ment; control of fissionable material; and major 
postal depredations. This section also will pro- 
hibit any such annuity or retired pay to anyone 
who is convicted of a felony, under Federal or 
District of Columbia laws, which is related to 
his present or former duties as a Government 
officer or employee ... (1954 U.S. Code Cong. 
and Adm. News P 3907). (Emphasis supplied.) 
The Comptroller General has concluded that 
the Hiss Act is a penal statute and, therefore, 
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should be strictly construed but in construing 
such act he has concluded that the Uniform 
Code of Military Justice is a law of the 
United States within the meaning of the lan- 
guage of the Act. It was necessary for the 
Comptroller General to consider a portion 
of the Manual for Courts-Martial to make 
this determination. This was necessary due 
to the fact that the Uniform Code of Military 
Justice does not contain any provision as to 
what may be a felony. To obtain a descrip- 
tion of the word felony, paragraph 213d (6) 
of the Manual for Courts-Martial, 1951, was 
used. This provision of the Manual discusses 
the the offense of misprision of a felony and 
defines the word felony as used in this par- 
ticular offense: ‘“‘Any offense of a civil na- 
ture punishable under the authority of the 
Code by death or confinement for a term ex- 
ceeding one year.” 

The United States Court of Appeals for 
the Ninth Circuit, in November 1958, ren- 
dered a decision which should be examined 
in view of the Comptroller General’s holding. 
Briefly, the facts before the United States 
Court of Appeals concerned an alien who had 
been convicted by a court-martial while serv- 
ing in the American Armed Forces in Ger- 
many. The conviction was for a larceny of 
United States property of a value of more 
than $50.00 and for robbery. The object of 
larceny was a pistol, and the object of the 
the robbery was an automobile. As a result 
of such conviction, he was sentenced to con- 
finement for five years and given a Dishon- 
orable Discharge. He was paroled from a 
Federal correctional institution after serving 
approximately two years of his sentence. The 
District Director of Immigration and Nat- 
uralization in Los Angeles, California, had 
ordered the alien deported in accordance 
with Title 8, USCA, Section 1251, which con- 
tains the following language: 

(a) Any alien in the United States (including 
an alien crewman) shall, upon the order of the 
Attorney General, be deported who— ... (4) 
is convicted of a crime involving moral turpi- 
tude committed within five years after entry 
and either sentenced to confinement or confined 
therefore in a prison or corrective institution, 
for a year or more,... 





The Court of Appeals reversed the decision 
of the District Director of Immigration and 
Naturalization and held that the conviction 
by a court-martial could not be a basis for 
deportation under the Immigration and Na- 


tionality Act. Some of the language used by 


the Court in overruling the District Director 
is very applicable to the decision of the 
Comptroller General and, therefore, must 
be quoted: 


(2) There are important respects in which 
court-martial prosecutions differ from those in 
a civil court. Thus in Reid v. Covert, 354 U.S. 
1, 38, 77 S. Ct. 1222, 1 L.Ed.2d 1148, Justice 
Black, speaking for four members of the Court, 
in announcing the Court’s decision said: “It 
must be emphasized that every person who 
comes within the jurisdiction of courts-martial 
is subject to military law—law that is substan- 
tially different from the law which governs 
civilian society. Military law is, in many re- 
spects, harsh law which is frequently cast in 
very sweeping and vague terms. It emphasizes 
the.iron hand of discipline more than it does the 
even scales of justice.” And he concluded by 
quoting from the Opinion of the Court in Toth 
v. Quarles, supra, as follows: (354 U.S. at page 
39, 77 S. Ct. at page 1242): “(I)n summary, ‘it 
still remains true that military tribunals have 
not been and probably never can be constituted 
in such way that they can have the same kind 
of qualifications that the Constitution has 
deemed essential to fair trials of civilians in 
federal courts’.” ... (4) It is plain therefore 
that court-martial procedures are not well 
adapted to the practical working of the pro- 
cedures contemplated by subsection (b) (2). 
With that in mind and considering the doubts 
which arise therefrom, we think that we must 
follow the suggestion made in the court’s deci- 
sion in Fong Haw Tan v. Phelan, 333 U.S. 6, 
10, 68 S. Ct. 374, 376, 92 L. Ed. 483, “We re- 
solve the doubts in favor of that construction 
because deportation is a drastic measure and 
at times the equivalent of banishment or exile, 
Delgadillo v. Carmichael, 332 U.S. 388, 68 S. Ct. 
10 (92 L.Ed. 17). It is the forfeiture for mis- 
conduct of a residence in this country. Such a 


forfeiture is a penalty. To construe this statu- 
tory provision less generously to the alien might 
find support in logic. But since the stakes are 
considerable for the individual, we will not 
assume that Congress meant to trench on his 
freedom beyond that which is required by the 
narrowest of several possible meanings of the 
words used.” (Gubbels v. Hoy, 261 F. 2d 952) 


From the Gubbels case and the cases cited 
therein, we learn that not only is it necessary 
that an individual be found guilty of an of- 
fense which is a felony under the laws of the 
United States or the District of Columbia 
but also that he must be convicted of such an 
offense in accordance with the laws of the 
United States or the District of Columbia. 
The recent decisions by the Supreme Court. 
and the decisions which were cited in the 
Gubbels case clearly indicated that a court- 
martial is not a judicial proceeding in ac- 
cordance with Federal rules for the trial of 
civilians. Surely the act of denying or pro- 
hibiting retirement pay to an individual who, 
in many instances, may have completed the 
required amount of service for retirement, 
is a drastic measure and that all doubts as to 
the intent of Congress should be construed 
in favor of the individual. Also, in many 
cases, the individual may have completed 
most of the required service subsequent to 
such conviction by a court-martial. 


It is realized, of course, that this discus- 
sion of the Comptroller General’s decision is 
probably academic, and that the principal 
argument is based upon decisions which were 
rendered subsequent to the original opinion; 
but it is sincerely believed that in view of 
these decisions and the disastrous effect on 
certain individuals resulting from the Comp- 
troller General’s position, that action to 
amend the Hiss Act should be taken by Con- 


gress at the earliest opportunity. 
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PROCUREMENT OF BASIC RESEARCH 
FOR THE AIR FORCE IN EUROPE 


Major W. J. Kelly, Hq AFSC 


The purpose of this article is to give a 
brief narrative sketch of the European Re- 
search and Development Procurement Pro- 
gram of the United States Air Force. It is 
simply to acquaint members of the Judge 
Advocate General’s Department with the 
existence of the program itself. Conse- 
quently, what is set forth will not be a dis- 
cussion of some of the legal problems and 
quasi-legal problems that inevitably arise in 
any procurement function but rather an in- 
troduction to the program, its purpose, 


methods, philosophy and actual operation. 


The European Office, Air Force Systems 
Command, was established in Brussels, Bel- 
gium, in the year 1952. Since its inception 
it has been administratively attached to the 
United States Embassy at Brussels. It was 
originally an adjunct of the Headquarters, 
Air Research and Development Command 
then located at Baltimore, Maryland. Its 
official designation is now Detachment 1, 
Headquarters, Air Force Research Division, 
Air Force Systems Command. It is known 
to the European scientific community simply 
as the European Office, AFSC. 


The office was established in order to seek 
out and tap the large research potential exist- 
ing in the universities and research institutes 
of Free Europe. Its secondary mission was 
to encourage and foster liaison between the 


The author is a Member of Bar of the Supreme 
Judicial Court, Commonwealth of Massachusetts. 
He is presently assigned as Staff Judge Advocate, 
European Office, Air Force Systems Command, 
Brussels, Belgium. 
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European and American scientific communi- 
ties. 


It was long known that there existed in 
Europe, in the universities and research in- 
stitutes, research capability and facilities. 
Europe has had a long tradition of scientific 
inquiry and in spite of the second World 
War and its aftermath there nevertheless 
existed in Europe many highly capable, if 
not world renowned, scientists engaging in 
research, the results of which might be of 
interest to the United States Air Force. 
Simply then, the Air Research and Develop- 
ment Command, (former designation of Air 
Force Systems Command) through its Euro- 
pan Office, undertook to sponsor and support 
the research efforts of many of these scien- 
tists. 


The types of research supported by the 
European Office are basic or pure research, 
applied research, and in a few instances the 
development of prototype items for test and 
evaluation. By far, however, the greatest 
percentage of the research supported is in 
the realm of basic research. The term “basic 
research” is sometimes misunderstood. It is 
that research which is concerned with in- 
creasing knowledge of fundamental scien- 
tific phenomena. The aim of the scientific 
investigator is not an end product but merely 
a fuller knowledge or understanding of the 
subject under study. Such an investizator is 
more often a pure scientist rather than an 
engineer. It is not surprising, therefore. that 
ninety percent of the research effort of the 
European Office lies in universities and re- 
search institutes. The areas of scientific sup- 
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port are many and varied but they generally 
lie in five large categories: physics, bio- 
sciences, aeromechanics, chemistry, and ma- 
terials. These categories are, of course. again 
broken down and support in the broad area 
of physics for instance covers research in 
classical physics, solid state, nuclear physics, 
and various facets of electronics. Research 
in the bio-sciences covers the whole life spec- 
trum and includes research in various fields 
and divisions of biology, psychology. physi- 
ology, and the like. The other general scien- 
tific areas are similarly broken down and 
research supported in their various sub- 
divisions as well as in associated fields such 
as mathematics, astronomy, meteorology 
and, for instance, cloud physics. Support 
for the various endeavors of the European 
scientist takes the form of a research con- 
tract or grant. 


The procurement function in the European 
Office is, with minor modifications, governed 
by the laws! relating to military procure- 
ments, as is the case in the United States, 
as those laws and other laws? are imple- 
mented by the regulating instructions of the 
Armed Services Procurement Regulation 
(ASPR), the Air Force Procurement In- 
struction (AFPI) and other regulations. 
Grants, as distinct from contracts, are au- 
thorized only to support basic research and 
may be given under public law only to “non- 
profit institutions of higher education or to 
non-profit organizations whose primary pur- 
pose is the conduct of scientific research.” * 
A contract, the execution of which calls into 
being the myriad of public laws and imple- 
menting regulations pertaining thereto, can 
be rather an awkward instrument by which 
to procure basic research. This awkward- 
ness is merely one of the factors which led 
to the law authorizing the use of grants in 
lieu of contracts as the instrument by which 
to procure basic research. It is the policy 
of the Air Force Systems Command to en- 


110 USC 2301-2314. 

2 Various laws relating to public contracts and 
expenditures of public monies. 

3 Public law 85-934, 72 Stat 1793. 
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courage, wherever possible, the use of grants 
in lieu of contracts as the device to buy 
basic research.* 


A research contract or grant is initiated in 
the European Office upon the receipt of an 
unsolicited research proposal. The European 
Office has no research procurement budget 
of its own. Money for the support of Euro- 
pean research must come from the basic 
budget of the divisions and laboratories of 
the Air Research and Development Com- 
mand located in the United States. When a 
proposal is received from a European scien- 
tist it is screened in the European Office for 
technical content, the research approach pro- 
prosed, the techniques and methods sug- 
gested for carrying it out and for cost data. 
It is then sent, if approved. to the laboratory 
or division in the United States functioning 
in the research or technical area to which the 
proposal relates. When the proposal reaches 
the appropriate laboratory it must then com- 
pete with similar research proposals on hand 
in the laboratory, if any. from United States 
sources, If the proposal looks promising, is 
in an area of interest to the United States 
Air Force. is considered better than those on 
hand, or is in itself unique. and is likely to 
produce pertinent technical and _ scientific 
information, it is funded by an Obligation 
Authority extracted from the laboratory 
budget. The immediate end result is a re- 
search contract or grant written by the 
European Office. 


The methods employed in writing the con- 
tract or grant, the monitoring of the research 
throuchout the life of the contract or grant 
and, in fact, the very manner in which the 
proposal is received is rooted in the philoso- 
phy of basic research itself. As noted else- 
where in this article the proposal is initially 
unsolicited. It is an attribute to the esteem 
in which the office is held by the European 
scientist that the office receives yearly-more 
proposals than it can support. It has long 
been demonstrated that basic research pro- 
duces better results if the research scientist 


4+ ARDC Regulation 80-34, 15 January 1960. 
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is permitted to work in his area of interest 
and to follow his own inclinations and 
hunches. Accordingly, the European Office 
does not presume to direct or even control 
the research scientist in the scientific 
methodology he employs. It may be said, of 
course, that by supporting a research pro- 
posal the European Office gives tacit ap- 
proval not only to the research proposed but 
particularly to the methods and techniques 
to be used in accomplishing it. The end prod- 
uct of the research contract is a report in 
which the findings of the scientific investi- 
gator are summarized and reported. In basic 
research it is hoped that the report will con- 
tribute to scientific knowledge and under- 
standing and contain new technical informa- 
tion. It must be remembered, however, that 
the results of basic research are not always 
immediately understood nor for that matter 
is the technical information developed always 
amenable to immediate practical application. 
Basic research is  neverthless vital to 
technological progress. It is the very life 
blood of a sophisticated technology and 
very often provides the only means to under- 
stand it. For this most fundamental reason 
basic research is important although a use 
for the information developed may not find 
practical application until years after. For 
instance, what practical application could 
have been foreseen and, in fact, was not— 
for the experimental results obtained by the 
monk Gregor Mendel in his monastery gar- 
den. Yet, his experiments later laid the 
foundation for modern genetics. The theoriz- 
ing and experimentation of Isaac Newton 
laid the corner stone of nineteenth century 
physics and classical mechanics. In the early 
twentieth century two Italians invented a 
novel type of calculus. Some years later this 
calculus was brilliantly used by Einstein in 
the mathematics of his theories of relativity. 
It led to his famous formula E = MC?,’ a 
mathematical expression of a theory which, 
when taken up by the engineers and tech- 
nicians, culminated in the explosion of an 


* Here E stands for energy, M stands for inertial 


mass, C stands for the velocity of light. A. Einstein, 
Ann.D. Phys. 18-639 (1905) ; 23-317 (1907) 
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atom bomb in Almagordo, New Mexico, in 
1945. This, then, is the raison d’etre for the 
Air Force to support basic research in 
Europe or for that matter anywhere else. 


In the actual procuring of basic research 
in the European Office the team concept is 
used. There are two or more technical 
officers assigned to the five broad categories 
in which research is supported. Each of 
these technical officers has at least a master’s 
degree in a technical or scientific specialty 
and several have doctorates. These technical 
officers are responsible for the initial evalua- 
tion of proposals and subsequently the tech- 
nical monitoring of the research contract or 
grant, A procurement officer—most of whom 
have advanced degrees in business or asso- 
ciated fields and some in technical fields—is 
assigned to one, and in some cases to two 
technical areas. One procurement officer will 
write only contracts in the bio-sciences, for 
instance. Another procurement officer will 
only write contracts in electronics. This ar- 
rangement does not, as might be assumed, 
introduce any element of inflexibility into 
the operation. On the contrary, it is designed 
to give the operation stability and continuity 
and, in fact, actually achieves a good degree 
of flexibility by making a particular procure- 
ment officer quite knowledgeable of the sub- 
ject matter of a given technical area as well 
as of the personality and methods of the 
scientific investigators. He is thus able to 
brief and guide another procurement officer 
who may, because of workload or other fac- 
tors, be required to temporarily assume re- 
sponsibility for a contract outside his tech- 
nical area. When a proposal has been ap- 
proved and funded, very often both the tech- 
nical officer and the contracting officer travel 
to the contractor’s facility. There the re- 
search terms are discussed and the contract 
written. The contract is not only written in 
the European Office but is also administered 
in the European Office, with the advice of 
the technical officer, by the same contracting 
officer who wrote the initial procurement. 
This makes possible a close administrative 
and technical surveillance throughout the 
life of the contract. 
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The office was established in 1952. The 
first contract was written in Italy in 1953. 
How successfully has the office accomplished 
the dual mission for which it was estab- 
lished—the procurement of basic research in 
Europe and the fostering of liaison between 
the European and American scientific com- 
munities? In terms of practical applications 
the results may not’ be known for years. 
However, unless scientific phenomenon is ex- 
plored it may never be understood. Here are 
some facts and figures: 


In 1953 the first contract was written. The 
end of the year 1960 saw the office complete 
its eighth year of operation. In fiscal year 
1960 there were completed some 302 con- 
tractual actions. The total number of con- 
tracts in force at the end of fiscal year 1960 
amounted to 425 at a value of almost 
$12,000,000. Research is now supported in 
seventeen different countries of Free Eu- 
rope, the Middle East and Africa. Scientific 
investigators are working on contracts in 
Ireland, the United Kingdom, Scandinavia, 
the Benelux countries, France, Germany, 
Spain, Italy, Israel, Austria, Switzerland, 
Greece, Turkey, and Ghana in Africa. How 
well the program of the European Office is 
received and its operating methods esteemed 
may be indicated by the fact that, although 
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the European Office is a military organiza- 
tion and completely staffed by military per- 
sonnel, a not inconsiderable portion of our 
support is rendered in Sweden, Ireland, Is- 
rael, Switzerland, Austria, countries, some 
of which have a long tradition of neutrality, 
and none of which is associated with the 
NATO alliance. Is the research being pro- 
cured good research? Is it likely to pay divi- 
dends? In basic research these are questions 
often difficult to answer. What motivates one 
to sponsor a particular line of basic research 
is not only the results hoped for, but fre- 
quently the background, accomplishments 
and reputation of the investigator himself. 
At the present time among the scientists 
being supported there are several Nobel 
laureates.® 


In basic research there are neither possi- 
bilities nor probabilities. What is explored 
probed and perhaps revealed is scientific 
phenomena stripped of any adornments, and 
not always understood. It may eventually be 
articulated into a scientific principle. How 
this principle is applied is, of course, some- 
thing else again. 


6 For ex. Krebs, Sir A.H., Professor, Dept. of Bio- 
chemistry, Oxford University, England—Contract 
AF 61(052) -180 
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THE STAFF JUDGE ADVOCATE’S REVIEW 


Colonel Roger H. Miller, Hq AFLC 


INTRODUCTION 


The reputation of most military lawyers 
is established by the quality of post-trial re- 
views which they write. Despite this fact, 
the judge advocate impressed with the task 
of preparing such a review has no authori- 
tative nor comprehensive guide in this area. 
Customarily, old reviews filed in the office 
are examined and imitated. The result is 
that reviews, both as to form and substance, 
differ significantly from service to service, 
from command to command, from reviewer 
to reviewer. Thus, it would seem desirable 
for many reasons to standardize the struc- 
ture and scope of this important legal action. 
Standardization would help assure that the 
necessary minimal requirements are met; 
that legally fatal hazards are avoided; that 
the reviewer would be provided an unchang- 
ing outline for his work; and higher review- 
ing authority would be provided with a legal 
document differing only as to factual content 
and literary style. 

One step toward standardization of the 
review has already been taken. Air Force 
Form Number 242 is now the prescribed 
“‘Headsheet”’ for all staff judge advocate re- 
views prepared in the Air Force. The bene- 
fits derived have been widely acknowledged. 
A second step now seems appropriate to 
achieve standardization of the entire review, 
and the following outline is submitted as one 
which will be adequate for this purpose, This 
outline affords enough flexibility to permit 
literary license without restraint while in- 


The author is a graduate of the University of 
Indiana Law School and a member of the Indiana 
and United States Supreme Court Bars. 
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suring legal comprehensiveness so that no 
vital topic can be overlooked. The major num- 
bered paragraphs of this review outline are 
considered mandatory for inclusion in every 
case. The lettered subparagraphs can be used 
as the occasion or case dictates. 


THE REVIEW 
1. PRELIMINARY MATTERS 


It should be noted that in each of the first 
two primary parts of the review of which 
Preliminary Matters is the first, the reviewer 
should deal in strictly factual terms since 
each of these first three main divisions of the 
review are for the purpose of supplying the 
factual background from which later legal 
evaluations and judgments are formulated. 
Editorial comment therefore should be avoid- 
ed entirely in this major paragraph and the 
two immediately following. 


a. Jurisdiction. 

Under this subparagraph there should 
be recited all matters relating to the appoint- 
ment of the court, the reference of the case 
for trial, the qualification of the court mem- 
bers, the qualification of counsel including 
certification, the service identity of the ac- 
cused, and the authority of the constituted 
court over the accused and the offense 
charged. 


b. Challenges. 

In this paragraph information relating 
to challenges and action thereon should be 
treated. 

c. Motions. 


Here motions prior to the plea of the ac- 
cused should be recited. 
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d. Arraignment. 
At this point other matters relating to 
arraignment can be covered. 
e. Pleas. 
Pleas of the accused and any proceed- 
ings in direct relation thereto, should be fac- 
tually set forth at this point. 


2. NARRATIVE OF FACTS 


a. Evidence presented by the prosecution. 
It is necessary for every post-trial re- 
view save those cases where the accused has 
been acquitted of all charges and specifica- 
tions to contain a summary of evidence. As 
to offenses constituting only a part of a case, 
and regarding which the accused has been 
acquitted, the summary of evidence may be 
omitted. U. S. v. Fields, 9 USCMA 70, 25 
CMR 332. By summarizing the evidence, the 
reviewer avoids a verbatim restatement of 
the testimony of each witness, a practice 
termed “singularly unhelpful upon appellate 
review” by the Judge Advocate General of 
the Air Force. AF Manual 110-8C, para 64b. 
The art of putting down in succinct fashion 
the important and elemental evidence and 
cleaning out and discarding the unimportant 
and unessential in this part of the review is 
more often than not an unmistakable indica- 
tion of the legal skill of the reviewer. Record 
page citations should follow every factual 
statement. 
b. Evidence presented by the defense. 

In the same fashion as suggested with 
reference to evidence presented by the prose- 
cution, the reviewer should fairly and fully 
summarize the evidence presented by the de- 
fense. In cases wherein the accused has testi- 
fied on the merits, especial attention and care 
should be given to setting forth an analysis 
of his testimony. It is folly indeed for the 
reviewer, through a misguided desire to sup- 
port a conviction upon appeal, to emphasize 
prosecution evidence to the neglect of de- 
fense evidence. Worse still, it destroys the 
effectiveness of his review and causes those 
who must review the case on a higher level 
to devote as much time to the legal analysis 
of the case as if no review had been prepared 
in the first instance. 
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c. Evidence presented on collateral is- 
sues. 


This subparagraph should include evi- 
dence presented by the prosecution and by 
the defense relating to matters such as the 
admissibility of documents or statements, 
the voluntariness of confessions and admis- 
sions, the issue of sanity when such issue re- 
lates to the accused’s mental capacity at time 
of trial. When the issue of mental responsi- 
bility at the time of the offense is raised, it 
will generally be more convenient and sens- 
ible to deal with it under the two preceding 
subparagraphs since it is so closely related 
to the central issue of guilt or innocence. 


d. Previous convictions, extenuation, and 
mitigation. 


e. Miscellaneous Matters. 

There may be still other unusual issues 
which arise in a court-martial, and evidence 
relating to them can be appropriately added 
at this point. 


3. LEGAL ANALYSIS 


This paragraph is the first point of de- 
parture from the strictly factual treatment 
which has characterized the entire preceding 
portion of the review. It must be carefully or- 
ganized and written in order that the legal 
complexion of the case is made entirely clear. 
It is better to err on the side of including 
comments of less than major importance 
than to run the risk of overlooking an item 
which may later, on appeal, be considered es- 
sential to a legal consideration of the case. As 
the Court of Military Appeals said in the case 
of U. S. v. Sulewski, 9 USCMA 490, 26 CMR 
270, ‘“‘The post-trial review is not a trial de 
novo of the entire case. It is simply a review 
of the previous proceedings and the findings 
and sentence of the court-martial. Conse- 
quently, the matters considered in the advice 
may be different in kind and in degree from 
those considered at the trial.” 


a. Elements of Proof. 

A logical place to begin in analyzing the 
case on review is with the nature of the crim- 
inal charges themselves. In this subpara- 
graph each element of proof involved in each 
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specification of each charge should be set 
forth. 
b. Proof of Elements. 

Here is the very heart of the review. 
At this point the reviewer should gather to- 
gether concisely from his factual recitation 
in paragraph 2, the probative evidence relat- 
ing to-each element of each offense with 
which the accused was charged. He then 
should evaluate both the adequacy and 
weight of such evidence and come to a rea- 
soned conclusion as to the sufficiency of 
proof, element by element. If he fails to do 
this as to each offense of which the accused 
stands convicted and as to which the accused 
did not plead guilty, the review may be held 
legally insufficient and a new review ordered 
by higher reviewing authority. Where neces- 
sary, he should support his conclusions as to 
adequacy and weight with appropriate case 
citation. He can, as he proceeds, set forth, of- 
fense by offense, his conclusions as to legal 
sufficiency of proof as to each offense 
charged. His conclusions as to each offense 
are mutually exclusive. It must be obvious 
that though a case may not present a neces- 
sary quantity or quality of evidence to sus- 
tain guilt as to one of several offenses, this 
failing does not infect the record with respect 
to other offenses charged and tried. It, there- 
fore, is important to particularize the lezal 
conclusions as to each offense rather than at- 
tempt a collective summary conclusion as to 
all of the offenses tried in a single trial. In 
evaluating the evidence, the reviewer should 
not neglect any important evidence of rec- 
ord. And in no event will he be sustained in 
a conclusion that a significant item had no 
effect on a finding of guilt or innocence. This 
practice has been condemned more than once 
by the Court of Military Appeals (for ex- 
ample see U. S. v. Papciak, 7 USCMA 412, 
22 CMR 202.) At the same time it must be 
kept in mind that the evaluation the reviewer 
makes is his alone and he cannot borrow 
from or seek refuge behind a finding as to 
sufficiency of proof made by the court-mar- 
tial. U. S. v. Grice, 8 USCMA 166, 23 CMR 
390; U. S. v. Johnson, 8 USCMA 173, 23 
CMR 397; U. S. v. Fields, supra; U. S. v. 
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Palacios, 8 USCMA 613, 25 CMR 117. Not 
only must-the reviewer come to his own con- 
clusions concerning adequacy and weight of 
the evidence and its legal effect, but he must 
inform the convening authority by way of 
the review of a like duty on his part. U. S. 
v. Katzenberger, 8 USCMA 469, 24 CMR 
307. The extent of the reviewer’s persuasion 
of guilt must be clearly reflected to satisfy 
the standard of “beyond reasonable doubt” 
and he must convey the same standard as a 
requirement to the convening authority him- 
self. U. S. v. Grice, supra; U. S. v. Johnson, 
supra. Although the Court of Military Ap- 
peals has held that if a post-trial review con- 
sidered as a whole is not misleading, isolated 
inaccuracies may be disregarded, they have 
disapproved an entire review in which a staff 
judge advocate applied less than a “beyond 
a reasonable doubt” standard to one offense 
even though he applied a legally correct 
standard to another offense analyzed in the 
same review. U.S. v. Morris, 8 USCMA 755, 
25 CMR 259. In legally analyzing the proof 
or lack of proof of each element of each of- 
fense of which the accused stands convicted 
and as to which he did not plead guilty, the 
reviewer is obliged to record a full and fair 
summation of all evidence both supportive 
of guilt and relevant to innocence. The fail- 
ure to recount and analyze defense evidence 
has been a cause of reversal in the past. 
U. S. v. Hooper, 9 USCMA 637, 26 CMR 417. 
Additionally, the reviewer may include in- 
formation within his knowledge favorable to 
the accused on the issues tried at trial even 
though the information is found outside the 
record and would not have been admissible 
at trial, and should inform the convening 
authority of his right to consider such mat- 
ters. U. S. v. Massey, 5 USCMA 514, 18 
CMR 138. The reviewer has wide discretion 
in this area, but in no event can he go out- 
side the record and use information gath- 
ered there to affirm a conviction. U. S. v. 
Duffy, 3 USCMA 758, 25 CMR 262. He 
should include such matters if a failure to 
do so would result in a miscarriage of justice 
to the end that an innocent accused would 
have his conviction sustained. But short of 
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this he has no duty to include outside mat- 
ters. The Court of Military Appeals has ruled 
that in this discretionary area the burden 
lies with the defense counsel to submit a 
brief supporting the point that such outside 
matters should be included and considered 
in the review. U. S. v. Martin, 9 USCMA 
84, 25 CMR 346. 

Situations may arise where the reviewer 
will find a necessity to refer to other records 
of trial involving the same basic criminal 
transaction and this practice has been ap- 
proved even when the effect has been detri- 
mental to the accused; however, in such a 
circumstance, the better part of wisdom is 
to confront the accused with such derogatory 
information and to afford him the opportuni- 
ty of rebuttal. Any rebutial offered should 
also be included in the review. U. S. v. Mama- 
luy, 10 USCMA 102, CMR 176. 

In mixed questions, that is, situations in 
which extra-record material may be consid- 
ered in part favorable and in part unfavor- 
able, the reviewer is not required to include 
it in his legal analysis. Such situations have 
been placed by the Court of Military Appeals 
in the realm of the reviewer’s discretion. 
U.S. v. Martin, supra. 

Much more could be written about this 
vital part of a Staff Judge Advocate Review. 
All that has been attempted here is to set 
down some of the salient points for consider- 
ation, 


c. Instructions. 

Here should be set forth the reviewer's 
legal analysis of the instructions given in the 
case. It is not necessary that he set forth the 
instructions given verbatim, but when no 
error is discovered he should indicate that he 
has considered them singly and collectively 
and that in his considered judgment they 
satisfy the requirements of Article 51 (c) of 
the Code, are consonant with established 
case law bearing on them, and that they 
adequately equipped the court-martial to 
render a fair and just verdict. 

d. Sanity. 

At this point of the review there should 

be set forth at least a conclusion, in cases 
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where sanity has not become an issue, that 
there does not appear from the record or 
from any source outside it known to the re- 
viewer, any reason to question the sanity of 
the accused. In cases involving and litigating 
the question as to the sanity of the accused at 
the time of the alleged commission of the of- 
fenses of which he stands convicted a thor- 
ough legal analysis is necessary within the 
terms of the appropriate legal authorities. 
This issue, as has been noted before, is so 
closely allied with the central issue of guilt 
or innocence as to be indistinguishable there- 
from. It becomes a very real element as to 
each and all offenses of which the accused 
stands convicted. No useful purpose can be 
served in delving here into the law of sanity 
and it should be sufficient to note that it will 
be required of the reviewer to make the same 
sort of personal resolution with respect to 
the sanity, that is criminal responsibility of 
the accused, as it is necessary for him to 
make with respect to the ordinary guilt or 
innocence of the accused. In cases involving 
offenses requiring a specific intent, the men- 
tal capability of the accused to form or enter- 
tain such specific intent must be analyzed, 
discussed, and resolved in like manner. In 
-ases involving an incapacity on the part 
of the accused to intelligently participate in 
the proceedings under review, the reviewer 
again is obliged to analyze the evidence in 
this particular case and to resolve it in ac- 
cord with established legal principles. 


e. Legality of Sentence. 


The reviewer will indicate the sentence 
adjudged by the court-martial and its rela- 
tion to the statutory jurisdiction of the court- 
martial itself in cases tried by Special Court- 
Martial, and, too, in cases tried by General 
Courts-Martial, the maximum punishment as 
reflected in the table in the Manual for 
Courts-Martial. He will finally here, render 
a legal opinion as to the regularity of the 
sentence both as to form and extent. 

f. Errors and Irregularities. 

This is the catch-all paragraph in the 
legal analysis composed by the reviewer. 
Having due regard for Article 59(a) of the 


Vol Ill, No. 3 











Code, he will here discuss both harmless and 
fatal error not covered elsewhere in the re- 
view and should remark on irregularities of 
procedure and substance of any significance 
transpiring at the trial. The usual difficulty 
besets the reviewer here of forming a sense 
of values which, on the one hand will cause 
him to include the significant, while not 
troubling those who must read the product 
of his labors with trifles. 

4. CLEMENCY 


a. Civilian Background. 
b. Military Background. 
c. Evaluation by Others. 


d. Attitude of the Accused Towards the 
Service. 

e. Conclusion as to Rehabilitation Poten- 
tial and Clemency. 

f. A statement that all derogatory infor- 
mation included in the review has been ex- 
posed to the accused along with an oppor- 
tunity of explanation, denial, or rebuttal in 
consonance with the case of U. S. v. Griffin, 
8 USCMA 206, 24 CMR 16. Material submit- 
ted by accused or his counsel should be ap- 
pended to the review. 

It is believed that the headings above are 
largely self-explanatory. In the Air Force, 
an authoritative reference in this regard is 
paragraph 65B, AFM 110-8B, which outlines 
the requirements with respect to the clemen- 
cy portion of the review. A few comments 
however are offered. No “picture” of the ac- 
cused is submitted with the record of trial. 
The record, generally speaking, relates only 
to proof of an instance or several instances 
of criminal misconduct on his part. This 
fragment of his life is, of course, incomplete. 

In order that the best social purpose may 
be served and in order that justice in its 
true sense may be done both to the accused 
and society, it is important that a more in- 
formative picture of the accused be painted 
by the reviewer in this part of the review. 
Much the same skill as is involved in writing 
an effectiveness report is found to be helpful 
in the instant connection. In a few well 
chosen, descriptive words, a literal record 
can be made by the reviewer of the impres- 
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sion he gains from his personal interview 
with the accused. 

Information that the accused’s mother 
played basketball when she was in high 
school does nothing to depict the accused to 
the reader. Extensive discussion of how 
many “siblings” the accused had is of doubt- 
ful value. His past is important only as it 
bears upon his future, and the ultimate an- 
swer in every case which a convening au- 
thority must come to is of what use is this 
accused to the military service and to society 
at large from this point on. The reviewer 
should do everything he can to assist the 
convening authority in an intelligent answer 
to this question. With due regard to the per- 
sonal welfare of the accused and the best in- 
terest of the Military Service which tried 
him, the reviewer should honestly, justly, and 
forthrightly set forth his own recommenda- 
tion as to the proper disposition of the ac- 
cused with regard to not only punishment 
but rehabilitation potential. 

A final note with respect to clemency. 
When recommendations are secured from 
such persons as doctors, psychologists, prison 
officers, commanders, first sergeants, and 
chaplains, the recommendations should be re- 
ceived in writing and should be appended to 
the review and not repeated verbatim there- 
in as this duplication oftentimes extends the 
length of the review to a point which threat- 
ens the eyesight of the board of review mem- 
bers and other persons who must later review 
the record of trial. 


5. RECOMMENDATIONS 

The content of this paragraph should be 
the logical product of all that has gone into 
the review prior to this point, and the recom- 
mendations should be consonant with the 
earlier parts of the review. 

a. As to Findings. 

In this subparagraph the reviewer 
should state with precision the findings 
which he recommends for approval. 

b. As to Sentence. 

As with respect to findings the reviewer 
should set forth the exact sentence he recom- 
mends for approval. 
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c. Place of Confinement. 

In cases involving adjudged and ap- 
proved sentences to confinement, the review- 
er should indicate his recommendation as to 
the appropriate confinement facility. 

d. Summation. 


In this subparagraph the reviewer 
should advise the convening authority of his 
authority and responsibility with respect to 
action in the findings and sentence. The fol- 


lowing language is suggested as adequate for 
this purpose: 

The foregoing review constitutes this review- 
er’s summary of the evidence,.opinion as to the 
adequacy and weight of the evidence, effect of 
any error or irregularity respecting the pro- 
ceedings, and recommendations as to the action 
to be taken with respect to the findings and the 
sentence. As the convening authority in this 
case, you are empowered to weigh the evidence, 
judge the credibility of the witnesses and de- 
termine controverted questions of fact, recog- 
nizing that the trial court saw and heard the 
witnesses. Before approving a finding of guilty 
you must determine that such finding is estab- 
lished to your satisfaction beyond a reasonable 
doubt by competent evidence of record. In act- 
ing on the findings and sentence, you are em- 
powered to approve only such findings of guilty, 
and the sentence, or such part or amount of the 
sentence, as you find correct in law and fact and 
as you, in your discretion, determine should be 
approved. 

Attached hereto is a form of action designed 
to carry into effect the above recommendations 
if you concur with them and they meet with 
your approval. 


In this last connection, the reviewer 
should, of course, prepare a form of action 


ready for the signature of the convening 
authority. 


In the event that the review is prepared 
by someone other than the Staff Judge Ad- 
vocate, the reviewer should sign the review 
and thereafter the Staff Judge Advocate 
should subscribe his name to a statement in 
the following terms: 


I have read the record of trial and the fore- 
going review; I concur with the review and the 
opinions and the recommendations made therein. 


The practice of omitting the identity of 
the person who actually prepares the review 
is not recommended. The accused is entitled 
to an impartial review and, in this connec- 
tion, to know the identity of the draftsman of 
the review. U. S. v. Hardy, 11 USCMA 531; 
29 CMR 337. Further, from the point of view 
of good morale it is beneficial to assistants to 
have their efforts associated with their own 
name. 


CONCLUSION 


What I have attempted to do here is to set 
down the best from many good reviews in 
such a manner as to provide a useable outline 
adaptable to all cases. I am genuinely con- 
vinced that its adoption will result in de- 
creased time spent in training new judge ad- 
vocates to write acceptable reviews and that 
an additional savings of time and effort will 
be accomplished by confronting higher re- 
viewing authorities with a uniform presenta- 
tion of the essential facts and issues in all 
cases. Finally, it will serve as added as- 
surance to all reviewers that the minimum 
essentials have been included. 
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IMMIGRATION PROBLEMS AFFECTING MEMBERS 
OF THE ARMED FORCES AND THEIR DEPENDENTS 


Lewis A. Schiller, Department of State 


As a general proposition, an alien who de- 
sires to enter the United States for perma- 
nent residence or for a temporary stay must 
be in possession of a valid visa when arriv- 
ing at a port of entry. 8 U.S.C. 1181, 
1182 (a) (26). Visas are issued by American 
Consular Officers stationed abroad at Amer- 
ican Embassies and Consulates around the 
world. 


The two types of visas are called immi- 
grant visas and nonimmigrant visas. With 
respect to immigrants, they may be admit- 
ted only under a particular quota or as non- 
quota if they qualify for this status. The 
Quota System which is set forth-in 8 U.S.C. 
1151, et seq., basically was designed to re- 
strict immigration by assigning to each 
country of the world an annual quota, which 
limits the number of immigrants from each 
country to the number allotted to that coun- 
try each year. Some countries have large 
quotas which are always current, such as 
England; other countries have quotas which 
are heavily oversubscribed, such as Spain 
and Portugal, requiring a long waiting period 
before an immigrant visa may be obtained. 
(The Department of State publishes monthly 
a Visa Office Bulletin setting forth the Sta- 
tus of Quotas of the countries of the world, 
which is available upon request.) Generally 
a person’s quota is determined by his place 
of birth. There are exceptions to this general 
rule, set forth in 8 U.S.C. 1152. 

Immigrants who are entitled to nonquota 


The author is a graduate of the University of 
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status are set forth under 8 U.S.C. 
1101(a) (27). The largest group of aliens 
entitled to nonquota status are aliens who 
are natives of independent countries of the 
Western Hemisphere. As the term “non- 
quota” implies, there are no numerical lim- 
itations with respect to immigrants who are 
so classified. 

As to nonimmigrants, there are also no 
numerical limitations. As the term “non- 
immigrant” implies, an alien so classified is 
not coming to the United States for perma- 
nent residence, but temporarily for one of 
the purposes set forth under 8 U.S.C. 
1101(a) (15), which categorizes the classes 
of nonimmigrants. Most nonimmigrants are 
visitors for business or pleasure or they are 
students. Aliens in both of these classes 
must prove that they have a residence 
abroad which they have no intention of aban- 
doning and that they are coming to the 
United States temporarily. 22 CFR 41.25(a), 
41.45(a). Failure to sustain the burden of 
proof of nonimmigrant classification by an 
alien will result in classification as an im- 
migrant. 22 CFR 41.10. 

An alien applying for an immigrant visa 
should allow sufficient time to permit the 
processing of the application, as there are 
required statutory and regulatory checks 
which must be made including medical ex- 
amination, police clearance, and security 
checks, all of which require a considerable 
length of time. Thus an alien coming to the 
United States for permanent residence 
should be advised to apply for his visa well 
in advance of the time he wishes to depart. 
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Let us examine some specific situations 
wherein the serviceman or someone con- 
nected with the service might face a prob- 
lem in the immigration field. 


Probably the most common situation con- 
cerns the American citizen serviceman who 
marries an alien abroad. As the spouse of 
an American citizen, the alien is entitled to 
nonquota status (8 U:S.C. 1101 (a) (27) (A)), 
upon the filing of a petition by the service- 
man and approval thereof by the Attorney 
General. 8 U.S.C. 1155(b). However, even 
though there is no quota problem, the spouse 
must still meet the qualitative requirements 
of the law set forth in 8 U.S.C. 1182(a). In 
other words, the serviceman’s spouse must 
qualify just the same as other aliens in order 
to receive a visa and be admitted to the 
United States. 


The major qualitative requirements may 
be broken down generally as follows: 


(1) Medical Grounds—An alien must 
be mentally fit, not be a drug addict or 
chronic alcoholic, and not afflicted with tu- 
berculosis or other dangerous contagious 


disease. (8 U.S.C. 1182(a) (1)-(6).) With 
respect to husbands or wives of United 
States citizens afflicted with tuberculosis, a 
waiver is provided, under certain conditions. 
(8 U.S.C. 1182c, as amended.) 


(2) Criminal Grounds—An alien who 
has been convicted of a crime involving 
moral turpitude, or admits the commission 
thereof or who has been convicted of two 
or more offenses and sentenced to impris- 
onment for five years or more is ineligible 
to receive a visa. 8 U.S.C. 1182(a) (9), (10). 
An exception is provided in 8 U.S.C. 1182a 
for aliens convicted of one offense which is 
a misdemeanor classifiable as a petty offense 
under 18 U.S.C. 1(8). In addition, there is 
an administrative remedy available for hus- 
bands and wives of United States citizens 
who are ineligible on criminal grounds, 8 
U.S.C. 1182b. This remedy is solely within 
the jurisdiction of the Attorney General and 
is entirely discretionary. Thus the alien 
spouse who is ineligible on criminal grounds 
applies for a waiver of ineligibility. If it is 
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established to the satisfaction of the Attor- 
ney General that the alien’s exclusion would 
result in extreme hardship to the United 
States citizen and that the alien’s admission 
to the United States would not be contrary 
to the national welfare, safety or security, 
then a visa may be issued the alien if other- 
wise eligible, notwithstanding the criminal 
grounds of ineligibility. 


(3) Immoral Classes—Aliens who are 
or have been prostitutes are ineligible to 
receive visas. 8 U.S.C. 1182(a) (12). The 
alien must have “engaged in” prostitution to 
be ineligible under this section. The term 
“engaged in” connotes a course of conduct, 
and would require more than one isolated act. 
22 CFR 42.91(a) (12). Prostitution has been 
defined as promiscuous sexual intercourse 
for hire. The wife of an American citizen 
can obtain administrative relief the same as 
described above if ineligible as a past prosti- 
tute. 8 U.S.C. 1182b. 


(4) Subversives—Members of the com- 
munist party or any of its affiliates may not 
receive visas unless such membership is or 
was involuntary or defectorship can be 
proved. 8 U.S.C. 1182(a) (28). There is no 
administrative relief for an alien found in- 
eligible under this section. 

In addition to the above, there are other 
grounds which will prevent an alien’s ad- 
mission to the United States, such as fraud 
in the procurement of a visa (8 U.S.C. 
1182(a) (19)), likelihood of becoming a pub- 
lic charge (8 U.S.C. 1182(a) (15)), ete. All 
the grounds of ineligibility are set forth in 
the numbered paragraphs under 8 U.S.C. 
1182(a). 

The consular officer’s decision as_ to 
whether to grant or deny a visa is final, 
subject to informal review by the Depart- 
ment of State. 22 CFR 42.130. There is no 
appeal to the courts and if an unfavorable 
decision is reached in a case, for which the 
law provides no administrative relief, the 
only recourse is the passage of a private bill 
in Congress granting relief to the alien. 

The next situation likely to confront a 
service member concerns the American citi- 
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zen serviceman with an alien spouse, who 
has been admitted to the United States as a 
permanent resident, but is now abroad with 
the servicemen. There is no problem of re- 
admission of the alien in this case. No visa 
is required; all that is necessary is proof of 
permanent resident status (usually Form 
I-151—Alien Registration Receipt Card will 
suffice) and proof of relationship to the serv- 
iceman. 8 CFR 211.1(b) (3). 

The serviceman who does not marry 
abroad but later decides to marry an alien 
after he has been sent back to the United 
States may encounter some difficulty in 
bringing his fiancée over. Such an alien 
would also be properly classified as an im- 
migrant, since she is entering for the pur- 
pose of making her home in the United 
States. 8 U.S.C. 1184(b). The difficulty would 
arise if the alien is chargeable to an over- 
subscribed quota and thus cannot readily 
secure an immigrant visa. The alien who 
must wait to get an immigrant visa often 
attempts to get a nonimmigrant visa in order 
to come to the United States to marry the 
serviceman. A nonimmigrant visa is not 
properly issuable under these circumstances. 
The only solution to this problem is for the 
serviceman to return abroad to marry the 
alien; thereby the alien may be accorded 
nonquota status upon the filing of a petition, 
and thus may enter the United States as 
an immigrant without a waiting period. 

If the serviceman is an alien, and marries 
an alien, the spouse is not entitled to non- 
quota status under 8 U.S.C. 1101 (a) (27) (A). 
She must immigrate under the appropriate 
quota. If this quota is oversubscribed, then 
the spouse must wait her turn. The service- 
man may file a petition to accord his wife 
third preference status under the quota. 
8 U.S.C. 1153(a) (3). 

Within each quota, immigrant visas are 
allotted on the basis of preferences. Each 
year the first 50% of the quota goes to 
skilled aliens whose services are determined 
by the Attorney General to be needed ur- 
gently in the United States, and their 
spouses and children (first preference) ; the 
next 30% of the quota goes to parents, and 
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unmarried sons and daughters of United 
States citizens (second preference) ; the re- 
maining 20% goes to spouses and unmarried 
sons and daughters of permanent resident 
aliens (third preference). Unused second 
and third preference quota numbers go to 
first preference, unused first and third to 
second, and unused first and second to third 
preference. Of the quota numbers not used 
for first, second or third preference, 50% go 
to brothers and sisters and married sons and 
daughters of United States citizens and their 
accompanying spouses and children (fourth 
preference); the remainder of the quota 
numbers, if any, after fourth preference go 
to nonpreference aliens. Within the prefer- 
ences and as to the non-preference category 
visas are issued based on registration prio- 
rity dates, i.e. the earliest registrants in 
point of time are issued visas first. 

As may be seen from the above, a spouse 
of a permanent resident alien entitled to 
third preference status is better off than a 
nonpreference alien. However under some 
quotas, there would still be a considerable 
waiting period for third preference aliens, 
due to earlier registrants being first in order 
of priority. 

If the spouse must undergo a long waiting 
period, legislative relief would be the only 
alternative. Any children of the alien service- 
man would be in the same position -as the 
spouse. Of course both spouse and children 
must also meet the qualitative requirements 
of the law before being issued visas. 

Alien children of American citizens are 
entitled to nonquota status. 8 U.S.C. 
1101(a) (27(A). However, problems often 
arise with respect to alien children who are 
adopted by service couples. In order to meet 
the definition of “child” as set forth in 8 
U.S.C. 1101(b) (1) (E), the alien child must 
be adopted while under the age of 14 years 
and must have been in the legal custody of, 
and have resided with, the adopting parent 
or parents for at least two years. An alien 
not meeting this definition would not be a 
“child” of an American citizen and conse- 
quently not entitled to nonquota status. If 
the alien is chargeable to a quota which is 
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current, or is nonquota as the native of a 
Western Hemisphere country (8 U.S.C. 
1101(a) (27) (C)), then there is no problem 
as a visa may be issued the adopted alien 
child in his own right. However if the alien 
is chargeable to an oversubscribed quota, and 
cannot meet the definition of “child”, then 
there is no way the alien can speedily enter 
the United States except through a special 
bill in Congress. 

Accordingly, if a serviceman and his wife 
contemplate adopting an alien child, who is 
chargeable to an oversubscribed quota, they 
should be made aware of the immigration 
problems involved, which includes the quota 
problems as well as the qualitative require- 
ments which the child would also have to 
meet. Often American couples gain legal 
custody of an alien child with the thought 
of adopting the child when they return to 
the United States. In these cases it should 
be pointed out that the two year residence 
period does not begin to run until there has 
been an actual adoption; thus if the alien is 
chargeable to an oversubscribed quota, the 
adoption should not be postponed if there is 
a possibility of meeting the residence re- 
quirement before the adopting parents re- 
turn to the United States. Adopted alien chil- 
dren of United States citizens or permanent 
resident aliens must come to the United 
States as immigrants, and except under very 
exceptional circumstances a nonimmigrant 
visa would not be appropriate. 

With respect to an alien child chargeable 
to an oversubscribed quota, there is an al- 
ternative method for an American citizen 
and spouse to bring such a child to the 
United States, without quota limitations, 
and without the child meeting the require- 
ments of 88 U.S.C. 1101(b)(1)(E). This 
method is under the “eligible orphan’ pro- 
gram, the requirements of which are set 
forth in 8 U.S.C. 1205, as amended. This 
program expires on June 30, 1961; it may or 
may not be extended. The term “eligible 
orphan” is defined in Section 1205(b). Gen- 
erally it includes an alien child who has lost 
both parents, or who has lost one parent and 
the other is unable to provide care and has 
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released the child for emigration and adop- 
tion. The child must be under 14 years of 
age at the time a visa is issued, although a 
visa may be issued to be valid as long as the 
serviceman is overseas under orders, not to 
exceed 3 years. The child may be adopted 
abroad or assurances given that the child 
will be adopted in the United States. The 
United States citizen and spouse must file a 
petition (1-600) with the Immigration and 
Naturalization Service, and after approval 
the consular officer determines if the child 
qualifies as an eligible orphan. 22 CFR 
42.27(a). Not more than two nonquota im- 
migrants visas may be issued to eligible 
orphans adopted or to be adopted by any one 
United States citizen and spouse, unless 
necessary to prevent the separation of broth- 
ers and sisters. 8 U.S.C. 1205(a). 

A problem concerning alien employees of 
the services will become increasingly impor- 
tant in the future. Under 8 US.C. 
1101 (a) (27) (G) an immigrant who is an 
employee, or honorably retired former em- 
ployee, of the United States Government 
abroad who has performed faithful service 
for fifteen years or more is entitled to non- 
quota status, provided the principal officer 
of a Foreign Service establishment recom- 
mends the granting of such status in excep- 
tional circumstances and the Secretary of 
State approves such recommendation and 
fiinds that it is in the national interest to 
grant nonquota status to the alien. The ac- 
companying spouse and children of the for- 
mer employee are also entitled to nonquota 
status if it is granted to the latter. It is 
clear from this section that nonquota status 
does not vest as a matter of right after an 
alien has performed 15 years faithful service 
with the Government, although some foreign 
employees may have gained this impression. 
The key phrase in section 1101 (a) (27) (G) 
is “in exceptional circumstances”. There is 
no statutory or regulatory definition of this 
term nor does the legislative history of sec- 
tion 1101 (a) (27) (G) provide any help. Thus 
until there is an administrative or judicial 
decision providing an authoritative inter- 
pretation of this section, it is not possible to 
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set forth any guidelines with certainty as to 
the aliens intended to be covered. Suffice it to 
say that alien employees should be cautioned 
not to expect nonquota status automatically 
after fifteen years service with the Govern- 
ment. Most if not all of the inquiries con- 
cerning section 1101(a)(27)(G) will arise 
in countries which have heavily oversub- 
scribed quotas. 


The last problem to be discussed concerns 
servicemen who desire to bring with them 
to the United States when returning from 
abroad, for continued employment, alien 
maids or domestics who have been in their 
employ. If the serviceman is returning to 
the United States on a permanent assign- 
ment, then the alien maid must be classi- 
fied as an immigrant, since she is coming to 
the United States to live and work. The fact 
that the maid is a part of the serviceman’s 
household and intends to accompany the lat- 
ter if he again departs the United States 
would not affect the alien’s classification as 
an immigrant. If the alien is chargeable to 
a current quota, then there would be no 


problem in bringing the maid over, if she 
were otherwise admissable. However if the 
alien were chargeable to an oversubscribed 
quota, then there would be no possibility of 
her coming over to work in the serviceman’s 
household without waiting her turn on the 
quota waiting list. 


Often an alien domestic who has become 
attached to a service family, realizing she 
is chargeable to an oversubscribed quota, will 
seek to obtain a nonimmigrant visa. The 
serviceman, desirous of having the domestic 
continue as a part of his household in the 
United States will assist the alien in this 
endeavor. The pattern in these cases is for 
the domestic, or former domestic, to state 
that she wishes to go to the United States 
merely to visit her former employer. Of 
course, if the domestic is a bona fide visitor, 
she could obtain a nonimmigrant visa. How- 
ever where there has been an employer-em- 
ployee relationship between the alien and 
her United States citizen sponsor, it would 
be difficult for the alien to prove that she 
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merely wishes to visit the United States. 
The presumption is that the alien is an im- 
migrant and the burden is on the alien to 
establish that she is entitled to nonimmi- 
grant classification. 22 CFR 41.10. In cases 
of this type, the serviceman should be ad- 
vised to recognize the limitations imposed 
by the quota system, and if his domestic is 
chargeable to an oversubscribed quota, she 
may not continue her employment with the 
family in the United States, until such time 
as she may immigrate to the United States. 


The foregoing discussion is not intended 
as an analysis in depth of all of the immi- 
gration problems which might affect the 
serviceman. It is presented to give a general 
picture of some immigration problems and 
to indicate the approach to be taken in these 
cases. Specific questions concerning visas in 
individual cases may be directed to the ap- 
propriate consular officer abroad or the Visa 
Office, Department of State. Problems con- 
cerning aliens in the United States are han- 
dled by the Immigration and Naturalization 
Service, Department of Justice. 


To recapitulate, the basic approach to be 
taken in immigration cases is as follows: 
The first determination is whether the alien 
is an immigrant or nonimmigrant. If the lat- 
ter, then the only remaining question is if 
the alien meets the qualitative requirements 
of the law set forth in 8 U.S.C. 1182(a). If 
not there is still the possibility of obtaining 
a visa through a waiver procedure provided 
in 8 U.S.C. 1182(d) (3) (A), which applies to 
nonimmigrants. 


If the alien is an immigrant, then it must 
be decided if the alien is chargeable to a 
quota (and if so what quota), or if the alien 
is nonquota. If a quota is involved, then the 
question of the alien’s entitlement to a pref- 
erence within the quota should be explored. 
After this phase is settled, the qualitative 
requirements must looked to, and if a ground 
of ineligibility appears, whether any admin- 
istrative relief is possible. Finally if a ground 
of ineligibility exists and there is no admin- 
istrative relief available, the only recourse is 
to Congress. 











